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The opinion in support of the decision being entered today was not
witten for publication and is not binding precedent of the Board.
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ON BRI EF

Bef ore THOVAS, MARTI N, and LALL, Adm nistrative Patent Judges.

MARTI N, Adni ni strative Patent Judge.

DECI S| ON ON APPEAL

This is an appeal under 35 U.S.C. § 134 fromthe
examner's final rejection of clains 1-6, 11-16, and 20-23.
Clainms 7-10 and 17-19 are objected to for dependi ng on

rejected clains.? W affirmin-part.

! Application for patent filed June 16, 1994.

2 The Answer includes claim 10 anong the rejected clains
and al so anong the objected to clainms. The exanm ner's
comruni cati on (paper No. 20) dated COctober 16, 1998, explains
that the objected to status is the correct status.

22



Appeal No. 1997-2986
Application No. 08/260, 784

A. The invention

The invention relates to sorting and unl oadi ng fini shed
pi eces of various sizes and shapes that have been cut from
sheet stock by a fabricating device. The specification
explains (at 8, lines 5-10) that some of the prograns used to
control a fabricating device "are so-called 'nest' prograns in
whi ch the pieces to be cut froma sheet blank are predefined
according to their respective dinensions so that an opti nal
nunber of pieces may be cut fromthe sheet blank." Wen, as
in the prior art, a plurality of such prograns are run
sequentially, the finished parts produced under the control of
each program are sorted and directed to sorting addresses
predefined for themin the respective nest program wth each
sorting address referring to a location in the unloading area
of the part sorting and unl oading system (Spec. at 2, lines
10- 18).

One of the problens encountered in such systemis that
where a | arge nunber of parts are to be produced, there nay be
i nsufficient addresses (Spec. at 3, lines 3-5). Another
problemis that different nest prograns may assign parts

having different dinmensions to the sanme address, creating an
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address conflict which the controller is not designed to
arbitrate and which therefore nust be resolved by the
operator, possibly by stopping the production run (Spec. at 3,
lines 6-16). Appellant states that his invention solves these
probl ens by usi ng

a "denester" approach in which, prior to a
production run, all of the nest prograns to be
run during the production run are revi ewed and
all data relevant to the to be cut pieces are
retrieved . . . . Parts that have the sane

di mensi ons are assigned the sane sorting address
so that those sane parts are directed to a
particul ar | ocation at the unloading area of the
sorting and unl oadi ng system [Spec. at 3,
lines 18-27.]

B. The clains
Clains 1, 12, and 21 are the only independent clains on
appeal. Caim1, which is representative, reads as foll ows:

1. In a sheet fabricating environnment in
whi ch wor ksheets are cut into finished pieces
wi th each worksheet being cut in accordance with
at | east one programroutine, a nethod of
unl oadi ng said finished pieces conprising the
steps of:
identifying for each production run the
programroutines in accordance w th whose
progranmed operations pieces of different
di mensions are to be cut from said worksheets;
retrieving fromeach of said program
routines data relating to said to be cut pieces;
utilizing said data retrieved fromsaid program
routines to conpute optinal |ocations at at | east
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one unl oadi ng neans where finished pieces of the
sanme di nension cut in accordance wth different ones
of said programroutines are be noved to so as to
prevent any conflict in unloading of finished pieces
during [a] production run.
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C. The references and ground of rejection

The references relied on by the exam ner are:

Levi ne 4,554, 635 Nov. 19,
1985

Tai jonl ahti et al. 5,317, 516 May
31, 1994

(Taijonl ahti)

Cains 1-6, 11-16, and 20-23 stand rejected under 35
U.S.C. §8 103 as unpatentable for obvi ousness over Levine in
vi ew of Taijonlahti.

D. The level of skill in the art
The level of skill in the art is represented by the

references. See In re Celrich, 579 F.2d 86, 91, 198 USPQ 210,

214 (CCPA 1978) ("the PTO usually nust evaluate both the scope
and content of the prior art and the |level of ordinary skill

solely on the cold words of the literature”); In re GPAC Inc.,

57 F.3d 1573, 1579, 35 USPR2d 1116, 1121 (Fed. Cr. 1995)
(Board did not err in adopting the approach that the |evel of
skill in the art was best determ ned by the references of
record).

E. Appellant's burden of persuasion on appea
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In re Rouffet, 149 F.3d 1350, 1355, 47 USPQ2d 1453, 1455

(Fed. Cir. 1998), explains that:

[t]o reject clains in an application under
section 103, an exam ner nust show an unrebutted
prima facie case of obviousness. See In re Deuel,
51 F.3d 1552, 1557, 34 USP@d 1210, 1214 (Fed. Cr
1995). In the absence of a proper prinma facie case
of obvi ousness, an applicant who conplies with the
ot her statutory requirenents is entitled to a
patent. See In re Cetiker, 977 F.2d 1443, 1445, 24
USPQRd 1443, 1444 (Fed. Cir. 1992). On appeal to
the Board, an applicant can overcone a rejection by
showi ng insufficient evidence of prinma facie
obvi ousness or by rebutting the prinma facie case
wi th evidence of secondary indicia of
nonobvi ousness. See id.

F. The nerits of the rejection

Levi ne di scl oses conputer-control |l ed apparatus for
mar ki ng or cutting stock material into the pieces required to
make custom sheet netal fittings. As shown in Figure 15,
whi ch shows the four patterns A-D needed to produce one
fitting, the system determ nes how to arrange the patterns on
the smal | est appropriate piece of sheet stock in order to
m nimze waste
(col. 22, lines 24-28). Figure 16 shows patterns drawn on a
roll of coil stock rather than on pieces of sheet stock (col.

2, lines 39-42). Figure 19 shows the groups of patterns for



Appeal No. 1997-2986
Application No. 08/260, 784

four different fittings on what appears to be a roll of coi
stock (col. 23, lines 26-35). W agree with the exam ner that
the four sets of patterns in Figure 19 can be characterized as
representing "several nested routines ready for cutting”
(Answer at 7), as each of the sets of four patterns represents
a single nest program Levine further explains that a group
of such patterns can be run together as a job lot:
In addition to optim zing the usage of the

sheet material, the m croprocessor is programed

to identify groups of patterns of a common job

lot so that a job lot can be identified and an

inventory created. It lists the patterns in the

order they are to be plotted on the plotting

tabl e and, where fabricators have nuneri cal

control tape readers at the coil Iine which

feeds out the sheet material, the conmputer can

al so punch out a tape to directly operate the

netal feed onto the plotting surface. [Col. 22,

i nes 29-38. ]

Levi ne does not disclose any nethod or apparatus for
sorting or unloading the cut pieces. For this teaching, the
exam ner relies on Taijonlahti. Taijonlahti's invention (see
Figs. 1 and 2) is a conveyor nechanism 2 | ocated between a
sheari ng mechanism 1 and an unl oadi ng and handl i ng mechani sm 3

(col. 3, lines 16-23) and serving "as a buffering conveyor

storage for conpensating a nonmentary operating speed
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di fference between the shearing nechanismas well as the

unl oadi ng and handl i ng nmechani sni (col. 2, lines 54-58). The
shearing nmechanismis controlled by a conputer 5 so as to cut
a plate blank 4 into plates of various sizes, such as shown
in Figure 3A in accordance with a so-called groupi ng program
(col. 3, lines 48-58), which corresponds to appellant's nest
program Plural plates of the sane size (e.g., B;-B,) are
carried in a stack by conveyor 2 (col. 4, lines 24-29). The
plates are then transferred onto "a receiving conveyor 12,
wher eby sai d unl oadi ng and handling mechanism 3 is operated to
carry themin programred groupi ng and stacking fashion further
onto a transport carrier, e.g.[,] a standard pallet 7, for
further production or tenporary storage" (col. 4, lines 20-
24). Taijonlahti's clainms 2 and 15 explain in nore detail
that the plates are transferred fromthe receiving conveyor
nmeans (2) onto the transport carrier nmeans (pallet 7) "in a

programed fashi on grouped according to plate sizes and/or as

stacked by nmeans of a mani pul ator or robot" (enphasis added).
The unl oadi ng and handl i ng nmechanism 3 is preferably enbodi ed
as a mani pul ator or a robot operating on the so-called portal

principle, conprising, e.g., "a gripping neans 11 which is
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novabl e relative to supporting | egs 8 and naneuveri ng
assenblies 9 and 10 and engages nechanically the plates to be
carried forward" (col. 3, lines 41-47). The exam ner (Answer
at 4) cites the "programred groupi ng and stacki ng” operation
of mechanism 3 as evidence that Taijonlahti also contenplates
handling plated cut in accordance with a plurality of nest
prograns, i.e., a plurality of the clained programroutines.
We agree that the patterns A-D, in Taijonlahti's Figure 3A can
be considered to represent a first programroutine and
patterns E-K to represent a second programroutine.

Al ternatively, patterns A-K can be considered to represent a
single programroutine and the patterns to be cut fromthe
next plate blank (not shown, but which also can have the
patterns shown in Figure 3A) to represent a second program
routi ne.

The exam ner argues that "[i]t woul d have been obvious .
to enploy the sorter of Taijonlahti with the cutting
system of Levine because it would allow for easy transfer for
further production” (Answer at 4), which we understand to nean

that the examner is proposing to nodify Levine by adding

Tai jonl ahti's conveyor 2 and unl oadi ng and handl i ng nechani sm

-9 -
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3. The exam ner does not state whether Levine's cutting
systemis being used to cut pieces froma plurality of sheets
of stock or froma roll of coil stock. Because this choice
appears to have no effect on the nmerits of the rejection, we
wi |l assunme the forner.

Appel | ant does not argue that there is no notivation to
conbi ne the teachings of the references. Instead, appell ant
argues that "[t]he conbination of Levine and Taijonlahti[,] if
such conmbination is feasible,” fails to satisfy the
limtations of the clainms (Brief at 22). For the follow ng
reasons, we agree only as to clains 6 and 16.

Comparing claiml1l to the conbined teachings, the clained
"programroutine” reads on Levine's job lot, which includes a
plurality of patterns to be cut fromplural sheets of stock.
Appel l ant's argunent that Levine's "job |lot" progranmm ng
concerns a single programrather than series of separate
programroutines (Reply Br. at 1-2) is unconvincing, because
Levine's "job lot" programming, even if witten as a single
program can be considered to consist of a plurality of
programroutines. Levine's identification of the groups of

patterns to be included in a job ot satisfies claim1l's step

- 10 -
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of "identifying for each production run the programroutines

i n accordance with those progranmed operations pieces of
different dinensions are to be cut fromsaid worksheets." The
"identifying" limtations of clains 12 and 21 are satisfied in
the sane way. Levine's listing of the patterns in a job |ot
satisfies claim1l' s step of "retrieving fromeach of said
programroutines data relating to said to be cut pieces.” The
"retrieving” limtation of claim1l2 is satisfied in the sane
way. Wiile claim?21 nore particularly specifies that the
retrieved data "includ[es] the respective dinensions of al

pi eces to be cut fromworksheets in accordance with said each
program"” this woul d have been obvi ous because it is necessary
to know which finished pieces are to be stacked by

Tai jonl ahti's apparatus on conveyors 2 and ultinmately on
pal l et 7.

The exam ner appears to be reading the clained step of
"utilizing said data retrieved fromsaid programroutines to
conmpute optimal |ocations at at |east one unl oadi ng neans
where finished pieces of the sane di nension cut in accordance
with different ones of said programroutines are be noved" on

t he
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"progranmed groupi ng and stacki ng” operation (Answer at 4),
which is perforned by the unl oadi ng and handl i ng mechani sm 3
when transferring plates to the transport carrier, i.e.,
pallet 7.3

We agree with the exam ner that Taijonlahti's unloading and
handl i ng nechanism 3 will result in placing plates having the
sane dinension (e.g., parts 3A and 3Bin Fig. 19) in a stack
in one location on the carrier, i.e., pallet 7. Appellant
criticizes this reasoning on the ground that there is

[no] disclosure in either of the references that
suggests that based on [the] retrieved data,
opti mal | ocations at an unl oadi ng neans can be
conputed to prevent any conflict in the

unl oadi ng of finished cut pieces. |If anything,
Levi ne per his Figs. 15, 16, 17, and 19,
illustrate[s] the optim zation of to be cut

pi eces on a |lamnar plate, while Taijonlahti

di scl oses the optinmal utilization of the space
of the to be cut plate blank, per his Fig. 3A
In brief, the teachings of each of Levine and
Taijonl ahti relate to a single programroutine
for cutting parts froma plate blank. [Brief at
22.]

¥ Consequently, the examner's assertion that "based upon
the size of the plate cut, then the unl oadi ng mechani sm [ 3]
puts the cut piece in a proper |ocation on the conveyor”
(enphasi s added) (Answer at 9) incorrectly recites the term
"conveyor" instead of "carrier."

- 12 -
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Appel | ant seens to be arguing that the clai mlanguage requires
that finished pieces having the same di nensions produced in
accordance with two or nore programroutines be placed in the

sane |l ocation on the pallet.* W do not agree. The |anguage

in question is broad enough to permt pieces of the sane

di mensi on produced in accordance with different program
routines to be assigned to different locations. Caim1, for
exanple, recites "utilizing said data retrieved from said
programroutines to conpute optinmal |ocations at at |east one

unl oadi ng nmeans where finished pieces of the sane di nension

cut in accordance with different ones of said programroutines
are to be noved to so as to prevent any conflict in unloading
of finished pieces during a production run" (enphasis added).
The ternms "optimal™ and "conflict,” which are not defined in
the claimor the specification and thus are to be given their

broadest reasonable interpretations, In re Mrris, 127 F. 3d

1048, 1054, 44 USPQ2d 1023, 1027 (Fed. Cr. 1997), are
satisfied even if the conbined teachings result in |ocating

the plates made fromtwo di fferent sheets of stock (i.e., in

4 This relationship is, however, recited in dependent
claim 23, discussed infra.

- 13 -
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accordance with two different programroutines) in two
different areas of the pallet. Stacking identical plates nade
froma sheet of stock in a single location is "optimal" in the
sense that it requires | ess space to acconmpdate the plates
made from a sheet of stock than if stacking were not all owed.
Storing plates of only one size at each location also avoids
any conflict about which size plate is to be stored at that
| ocation. The corresponding limtation in claim1l12 is
satisfied in the sane way. Claim2l1's recitation of
"partition[ing] the surface area of said unloading neans into
different | ocations each having a dinension corresponding to
one of said dinensioned groups” is satisfied in the sane way,
because it does not require one-to-one correspondence, i.e.,
it does not preclude (a) two di nensioned groups from i ncl udi ng
pi eces having the sane dinension or, alternatively, (b) two
| ocations fromcorresponding to the sane di nensi oned group.?®
For the foregoing reasons, the "utilizing" limtations in

claims 1, 12, and 21 are satisfied by Levine and Taijonl ahti

°® Appellant's Figure 13B (steps 150, 152) discloses using
an additional |ocation when the first |ocation for a piece of
a given di nension becones full.

- 14 -
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even assum ng that the finished pieces made fromdifferent
sheets of stock in accordance with different programroutines
are located in different areas of pallet 7. The 8§ 103
rejection is therefore affirmed as to clains 1, 12, and 21.
The rejection is also affirnmed as to dependent clains 2, 4,
and 13, which are not separately argued.

Dependent claim 3 calls for dividing the operating area
of the unl oadi ng neans into zones and usi ng addresses to
identify the zones. Although Taijonlahti does not indicate
that the surface of the pallet 7 is divided into areas having
addresses, it would have been obvious in view of Taijonlahti's
di scl osure of inplenmenting unloadi ng and handli ng mechani sm 3
as a mani pul ator or robot to use addresses to identify the
vari ous possible storage |ocations on pallet 7. The rejection
Is therefore affirnmed with respect to this claim

Claimb5 calls for the unloading neans to include a
recei ver neans which can be positioned relative to the sorting
nmeans of unargued claim4, which specifies that finished
pi eces of a given dinension are noved to a particular |ocation
at the sorting mechanism These Iimtations of clainms 4 and 5

are satisfied because Taijonlahti's pieces nove to particul ar

- 15 -
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| ocations on the belt of conveyor 2. daimb5 further
specifies that pieces are transferred to particular |ocations
on the receiver neans from correspondi ng | ocations on the
sorting neans. It would have been obvious to store the plates
on pallet 7 in the sanme nunber of |ocations that they occupy
on the conveyor belt. The rejection of this claimis also
af firnmed.

Claim6 calls for unloading neans to have a conveyor wth
a plurality of tiltable sections for enabling each finished
pi ece of a given dinmension to be deposited onto a
correspondi ng locations at the storage area of the receiver
nmeans i n the unloading neans. Although Taijonlahti shows a
tiltable section which can be used to deliver "reject materia
and/or small pieces or the |ike fromconveyor mechanism 2 onto
a receiving structure 13, such as pallets or belt or Iike
conveyors therebelow' (col. 4, lines 48-50), only one tiltable
section is disclosed or suggested. The rejection of claim®6
is therefore reversed.

The rejection of clains 11, 14, 20 is affirnmed for the

reasons given in the discussion of simlar claim3.
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The rejection of clains 15 and 22 is affirnmed for the
reasons given in the discussion of simlar claimb5.

The rejection of claim16 is reversed for the reasons
given in the discussion of simlar claimb®6.

Claim23, unlike the other clains, calls for storing
fini shed pieces having the sanme di mensi on produced in
accordance with different programroutines (e.g., from

di fferent sheets of stock) in the sane unl oading | ocation

(i.e., pallet location). Specifically, the claimrecites:

extracting relevant data froma program added to
sai d production run before the end of said production
run;

anal yzing fromthe extracted data the di nensions of
pi eces to be cut fromworksheets in accordance with said
added program [and]

routi ng each piece cut fromsaid added program
havi ng the sane di nension as one of said di nensi oned
groups of cut pieces to the sane | ocation on said surface
area of said unl oadi ng neans where said one di nensi oned
group of cut pieces are routed.

We note that the claimlanguage does not require that the
program be added after the start of the production run, and
thus can refer to the identification of the |last set of
patterns in a job lot. Taijonlahti does not explain where

i dentical pieces are stored on pallet 7 when they appear in
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di fferent stacks on conveyor 2, as would happen if

Tai jonl ahti's apparatus is used

to sort and store pieces cut fromtwo sheets of stock in
accordance with a two identical programroutines.

Nevert hel ess, we are of the opinion that it would have been
obvi ous to deposit identical pieces nade in accordance with
different programroutines (e.g., fromdifferent sheets of
stock) in the same location on the pallet in order to conserve
space on the pallet. Consequently, the rejection of claim 23

is also affirned.
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In summary, the rejection is affirmed as to clains 1-5,

11-15 and 20-23 and is reversed as to clains 6 and 16.

No tinme period for taking any subsequent action in

connection with this appeal may be extended under 37 CFR

§ 1.136(a).
AFFI RVED- | N- PART
)
JAMES D. THOVAS )
Adm ni strative Patent Judge )
)
)
) BOARD OF PATENT
JOHN C. MARTI N )
Adm ni strative Patent Judge ) APPEALS AND
)
) | NTERFERENCES
)
PARSHOTAM S. LALL )
Adm ni strative Patent Judge )
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